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While the Rules of Procedure and Evidence of the International Criminal Tribunal for
Rwanda (ICTR) form a template for the Special Court Rules, the ICTR Rules require
amendment to address the significant differences between the founding documents of
the two institutions. This requires close scrutiny of not only the Special Court
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efficiency and recommended the Court implement regular status conferences as under the
Rules of the International Criminal Tribunal for the former Yugoslavia (ICTY).

At this point in the seminar, D.B. Qwee, a representative from the Office of the
Attorney General and Minister of Justice of Sierra Leone, introduced comments, and
distributed them to the participants of the seminar. Those comments, which mainly
concerned coordination of the Special Court Agreement (Ratification) Act and the
Special Court Rules, are not reproduced here, but are available from the Office of the
Attorney General.

The discussion then continued with a review of Part Six (Proceedings Before Trial
Chambers) of the Rules by Glenna Thompson. Ms Thompson commented on the need
for a joint pre-trial conference for the Prosecutor and the Defence, but cautioned that
there would need to be an examination of the amount of pre-trial disclosure required of
the Defence. The Ombudsman of Sierra Leone, Francis Gabbidon, concurred with her
concern, and some Judges expressed the need to review closely the relevant rules. Other
comments by Ms Thompson addressed the need for clearer standards with respect to
protection of witnesses, illegally obtained evidence and instruction of expert witnesses, as
well as the need to create a special framework for the investigation false testimony by
prosecution witnesses. She additionally requested that terminology and practices reflect
Sierra Leonean legal tradition. Examples of her suggestions included substituting the
term application for motion, allowing translators and witnesses to take a religious oath,
and restricting the power of the Court itself to order the production of additional

evidence or summon additional witnesses. To these suggestions, Melron Nicol-Wilson
also added that any fines should be listed in Leones, not dollars. Lastly, Ms Thompson
requested the Rule regarding compensation to victims in national courts be made to
conform to Sierra Leone law.

The final three parts of the Rules — Parts Seven (Appellate Proceedings), Eight (Review
Proceedings) and Nine (Pardon and Commutation of Sentence) — were reviewed by the
Honourable Cecil Osho Williams and Joseph Konuwa Lansana. Their initial comments
compared the appellate procedure of Sierra Leone with that of the Special Court, and
suggested that the Judges consult the Sierra Leone Rules Committee and the Judicial and
Legal Services Committee about these issues. Subsequent comments with respect to
appellate proceedings focused on measures to increase efficiency, including reference to
practices under Sierra Leone law. Regarding review proceedings, the suggestion was
made to consider compensation to anyone imprisoned but later acquitted after a review
proceeding. Finally, it was suggested that a review of the laws of pardon of a State
should be conducted prior to the Court sending a convicted person there for
imprisonment.

At the end of the discussion, the Judges expressed their appreciation for the submissions
made by the Sierra Leone Bar Association. They also noted that while they cannot apply
the Criminal Procedure Act of Sierra Leone in a wholesale manner, they would very
much like to incorporate provisions as much as possible, and welcomed further
submissions by the Sierra Leone Bar.

The seminar then closed with brief concluding remarks from the Mr Nylander and Mr

Vincent, as well as a Vote of Thanks from No Peace Without Justice, the text of which is
reproduced at the conclusion of this report.
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1.
Review of Parts One (General Provisiondwo (Primacy of the Court)
and Three (Organization of the Court) of the Draft Special Court Rules

Ibrahim Sorie Yilla
Sierra Leone Bar Association

Notwithstanding the provisions of Rule 1(B) that the masculine shall include the
feminine, it is proposed that the Special Court Rules of Procedure and Evidence be
written in a gender-neutral language. This position is consistent with the Special Court
Agreement, the Special Court Statute and the Rules of Procedure and Evidence of the
ICTY.

It is also proposed that references to “Government of Sierra Leone” be amended to read
the “Republic of Sierra Leone” because the Agreement created obligations for the
sovereign State of Sierra Leone. Reference is made to the doctrine of succession in
international law that is binding on Governments, and the agency relationship between
the Government and the State.

Part One

Rule 1

It is proposed that the rule include the full name of the Court, the Special Court for
Sierra Leone.

It also is proposed that the Rules may only come into force upon their adoption by the
Judges of the Special Court. Reference is made to article 14(1) of the Special Court
Statute and Rule 24 of the proposed Rules of Procedure and Evidence.

Rule 2

It is proposed that the definitions be arranged in two groups, each in alphabetical order.
The first group would consist of the definitions for “Agreement,” “Rules,” “Special

Court” and “Statute.” The second group would consist of the remaining definitions.
These proposals are modelled on the ICTY Rules.

It is also proposed that the definition of:

“Management Committee” be changed to reflect that the Management
Committee is only “referred to in” — not “established pursuant to” — article 7 of
the Agreement;

“Party” be changed to include a suspect, so that a suspect may have the same
rights as the accused, for example, with regard to objections on the grounds of
non-compliance with the Rules or Regulations (Rule 5); and
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It also is proposed that, in recognition of the limited life span of the Court, and to
encourage swift cooperation with the Court, the Rule focus on delay in cooperation with
— as opposed to delay in responding to — a request. This position is consistent with
article 56 of the UN Charter.

It is further proposed that the Appeals Chambers be recognized as competent to request
the President report non-cooperation with requests.

Rule Guarter

It is proposed that, to avoid confusion as well as prejudice to any party or counsel, Sub-
Rule (B), which automatically extends any time limit expiring on a Saturday, Sunday or a
Public Holiday to the subsequent working day, be retained.

Part Two

Rule 8

It is proposed that, for the sake of clarity, the heading for the rule read “Request for
Information from Sierra Leone.”

Rule &is

It is proposed that, for the sake of clarity, the body of the rule specify that it concerns
requests for information from States other than Sierra Leone.

It is further proposed that the rule indicate the basis for the request for cooperation.
The language from paragraph 5(a) of article 87 of the Rome Statute of the International
Criminal Court could be used in this regard. It reads: “on the basis oadrihoc
arrangement, an agreement with such State, or any other appropriate basis.”

Rule 9

It is proposed that clause (iv) be removed as duplicative. Rule 72(B) discusses
preliminary motions by the accused. By definition, any accused would be covered by
clause (iii).

Rule 1Mis

It is proposed that the following be added to the heading: “from Courts of States other
than Sierra Leone.”

Rule 11

It is proposed that the clause, “under whose jurisdiction the investigations or criminal
proceedings have been instituted,” be deleted as unnecessary.

It is also proposed that non-compliance with an order for deferral by Sierra Leone be
reported not only to the Management Committee but also to the United Nations, as the
other party to the Agreement.
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Rule 1bis

It is proposed that, for the sake of clarity, the rule specify that it concerns requests for
deferral directed to States other than Sierra Leone.

It is also proposed that, because the Special Court lacks the power to order a State other
than Sierra Leone to comply, the language of the rule be amended to use terms
evidencing lack of cooperation, rather than lack of compliance.

It is further proposed that non-cooperation with a request for deferral by a State other
than Sierra Leone be reported not only to the Management Committee but also to the
United Nations and Sierra Leone, as the two parties to the Agreement.

Rule 13

It is proposed that non-compliance or non-cooperation with an order or request seeking
a permanent discontinuance of proceedings be reported not only to the Management
Committee but also to the United Nations and Sierra Leone, as the two parties to the
Agreement.

Part Three
Rule 15

It is proposed that the Rules of Procedure and Evidence of the International Criminal
Court (ICC) be examined here with a view to spelling out a procedure by which the
Prosecutor and the Registrar could be removed or disqualified from holding their offices,
so that there would be a procedure not only for the disqualification of Judges but also the
Registrar and Prosecutor.

Specifically with regard to Judges, it is proposed that combined texts of the Statute of the
ICC, the Rules of Procedure and Evidence of the ICC, and section 137 of the Sierra
Leone Constitution be adopted here as the above provide not only for the discipline of
Judges for conduct incompatible with their official functions but also spell out a
procedure by which Judges can be removed from office.

Rule 1%is

With respect to Sub-Rule (A), it is proposed that the term short duration be defined for
reasons of clarity. It also is proposed that Sub-Rule (A) should be operational only with

the consent of the parties, i.e., the Prosecutor and the Defence. Additionally, the Sub-
Rule as its stands makes the situation precarious, as the number of Judges would be even.
It is also proposed that, for reasons of clarity, factors which the Judges should consider

be listed for reasons of clarity as the expression “in the interest of justice” is too vague.

The same considerations listed regarding Sub-Rule (A) apply to Sub-Rule (B).

It is further proposed that the expression “long duration” be defined.
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Il.
Review of Parts Four (Investigations and Rights of Suspects)
and Five (Pre-Trial Proceedings) of the Draft Special Court Rules

Abdulai Charm
Sierra Leone Bar Association

In general, the Rules present a good guarantee in relation to the rights of the accused and

how the Prosecutor should go about his job. However, one thing that requires due care
and attention is the right to a speedy trial, which could be much improved.

Part Four

Rule 4®is

The provisional detention period of not more than 30 days as stated in Sub-Rule (C) of
Rule 4isis too long. This is a breach of the right to a speedy and fair hearing. The
period should be reduced to not more than 20 days so that the total period of provisional
detention as stated in Sub-Rule (H) of Rulebd€should be not more than 60 days.

Rules 44-45

There could be two different relevant experience requirements — 5 years for duty counsel
and 8 years for other counsel.

Part Five
Rule 51

There is a problem in relation to the unfettered ability of the Prosecutor to withdraw an
indictment, since he could just proffer a new one almost straight away.

Rule 62

It is proposed that in a joint trial where one or more accused persons plead guilty, they
should be sentenced immediately before the Trial Chamber proceeds to hear the case
against the other persons.

Rule 6%is

The rule should be amended to require regular status conferences, as under the ICTY
Rules, although the time limits should be shorter than those contained in the ICTY
Rules.

Rule 67

Sub-Rule (C) should be deleted, as this tends to favour the Prosecutor at the expense of
the Defence.
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Rule 98

| would propose that this rule be expunged. Each party should come to court with its
available evidence, and the court should make its decision based on the evidence before
it.

Rule 9&is
| proposed a change of name to “Submission of No Case to Answer.”
Rule 106

This rule is at variance with the national laws of Sierra Leone. Rule 106(B) appears to be
saying that civil action has to be brought by a victim in order to claim compensation

from a convicted person. This is at odds with section 54 of the Criminal Procedure Act,
1965, which grants the convicting court the power to make such orders on the

application of the prosecution. In addition, section 45 of the Special Court Agreement
Ratification Act, 2002, grants the right to compensation using the Criminal Procedure
Act. No separate action is therefore needed and | would propose that 106(B) be
amended taking into account the Special Court Agreement Ratification Act and the
Criminal Procedure Act.

-12-
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Rule 116 and 117

Consideration should be given to the amendments made to the ICTR Rules since the
Special Court Agreement entered into force.

-14-
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e.g., a joint trial where the accused persons are defended by different and separate
counsel.

For all other rules following, i.e., Rules 109 to 119, | see no recommended area for
amendment.

Part Eight, Rules 120, 121, 122 and 123 deal with review proceedings. Rule 120 states:
“Where a new fact has been discovered which was not known to the moving party at the
time of the proceedings before a Chamber, and could not have been discovered through
the exercise of due diligence, the defence or, within one year after the final judgement
has been pronounced, the Prosecutor, may make a motion to that Chamber, if it can be
reconstituted or, failing that, to the appropriate Chamber of the Special Court for review
of the judgement.”

| recommend that Rule 120 of Part Eight be amended to the effect that compensation be
ordered by the Presiding Judge of the Chamber or a Judge before whom the said trial was
conducted in favour of the accused who may have served a sentence of imprisonment
within the one year before the discovery or presentation of new facts and subsequent
review of the judgement. This will be proper in the eyes of the law and under the
principles of natural justice.

Part Nine, Rules 124, 125 and 126, deal with pardon and commutation of sentence. Rule
124, under the general rubric “Notification by States,” reads: “If, according to the law of

a State in which a convicted person is imprisoned, he is eligible for pardon or
commutation of sentence, the State shall, in accordance with article 23 of the Statute,
notify the Special Court of such eligibility.”

Rule 125, under its general rubric “Determination by the President,” states: “There shall
only be pardon or commutation of sentence if the president of the Special Court, in
consultation with the judges, so decides on the basis of the interest of justice and the
general principles of law.”

Rule 126 sets out the general standards for granting pardon or commutation, i.e., gravity
of the crime or crimes for which the prisoner was convicted, the treatment of similarly
situated prisoners, the prisoner’s demonstration of rehabilitation, as well as substantial
cooperation of the prisoner with the Prosecutor.

It is submitted that the only area of recommended amendment is that of Rule 124, where
instead of requiring the State of imprisonment to notify the Special Court of an accused’s
eligibility for pardon or commutation of sentence, it would be proper for the President

of the Special Court to consider in the first instance, i.e., before choosing a particular
State as a place of imprisonment, whether or not a convicted prisoner by the law of that
State is or could be eligible for pardon or commutation of sentence. This would prevent
confusion regarding the grant of pardon to prisoners who may have committed some of
the worst, most heinous or atrocious offences against civilians during the 11-year conflict
in Sierra Leone.

On the whole, | am of the view that the above analysis addresses the main issues dealing
with the draft Rules of Procedure and Evidence of the Special Court for Sierra Leone,
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with special reference to appellate and review proceedings, and pardon and commutation
of sentence.

These Rules are not ordinary rules, which may have no legal basis, but are pure rules of
law that have the full force of law and legal efficacy. With the set up of the Special Court
in Sierra Leone and the adoption and implementation of these rules, i.e., the Special
Court Rules of Procedure and Evidence, the Rules will essentially form part and parcel of
our jurisprudential system.

-18-
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VI.
Vote of Thanks
(Text as delivered on 3 December 2002)

John F. Stompor
No Peace Without Justice

Judges of the Special Court,

The Registrar of the Special Court,

The Ombudsman of Sierra Leone,

Magistrates and Justices of the Peace of Sierra Leone,
Members of the Sierra Leone Bar Association,

Ladies and Gentlemen,

| am proud to be here in your company for today’s discussion of the Rules of Procedure
and Evidence of the Special Court for Sierra Leone.

It was in June of 2000 that Sierra Leone requested the assistance of the United Nations
to establish a court to try those who committed atrocities during the conflict. Now, after
two and a half years of negotiations, fundraising and preparatory work, each of the
organs of the Special Court is operational and consideration can be given to how the
Special Court will accomplish its mission.

As acknowledged by the United Nations Security Council in Resolution 1315, the long-
term goals of the Special Court are to end impunity and contribute to the process of
national reconciliation and maintenance of peace through the establishment of a credible
system of justice and accountability for the very serious crimes committed in Sierra
Leone during the conflict.

The Special Court, however, will not be able to attain these long-term goals in isolation.
A key requirement for the achievement of these goals is the engagement of Sierra
Leoneans in the system of accountability that the Special Court is mandated to establish.
In particular, it is through a process of engagement between the Special Court and the
Sierra Leone legal community that the Court can make a sustainable contribution to the
rule of law in Sierra Leone.

Today, the Special Court and the Sierra Leone legal community have taken a substantial
first step in this process.

For this reason, | would like to thank specifically the Registrar of the Special Court,
Robin Vincent, for his keen interest in No Peace Without Justice’s proposal for this
event, and for his understanding as to how meaningful this event could be for the Sierra
Leone legal community and the Judges of the Special Court. | also would like to thank
his staff, especially Mariana Goetz and Beatrice Ureche for their efforts in making this
event a reality.

-19-



SIERRA LEONE BAR ASSOCIATION
Report on the Special Court Rules of Procedure and Evidence Seminar

I would like to thank the members of the Sierra Leone Bar Association, in particular, the
President of the Bar Association, and our Chairman here today, Oliver Nylander, for his
support for this event and his management of our discussion. | also would like to thank
the other members of the Executive, especially Claire Carlton-Hanciles and Reginald
Fynn, for their invaluable contributions to planning this event.

| would like to thank the discussion leaders — Ibrahim Yilla, Abdulai Charm, Glenna
Thompson, the Hon. Osho Williams and J.K. Lansana — for their time and energy these
past few weeks that resulted in the insights which they shared with us and which spurred
our discussion here today.

And finally | would like to thank the Judges of the Special Court for taking time from
their busy schedule to participate in today’s seminar. As all of us are now keenly aware,

the Judges have a difficult task ahead of them in adapting the ICTR Rules to the specific
circumstances of the Special Court. On behalf of all of us, | wish them well.

Thank you.
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